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ENGRCSSED HOUSE BI LL 3023

State of WAshi ngton 61st Legislature 2010 Regul ar Session

By Representatives Jacks, Chandler, Kretz, Hunt, Bl ake, and Wall ace;
by request of Pollution Liability Insurance Agency and Departnent of
Ecol ogy

Read first tinme 01/20/10. Referred to Commttee on General
Gover nment Appropriations.

AN ACT Relating to consolidating the state's pollution liability
i nsurance agency wthin the departnment of ecology; anmending RCW
70.148. 005, 70.148.010, 70.148.020, 70.148.025, 70.148.030, 70.148.035,
70.148. 040, 70.148. 050, 70.148.060, 70.148.070, 70.148.080, 70.148.090,
70.148. 130, 70.148. 140, 70.148.150, 70.148.160, 70.148.170, 70.149.010,
70. 149. 030, 70. 149. 040, 70. 149. 050, 70. 149. 060, 70.149. 090, and
70.149. 120; reenacting and anmending RCW 43.21B.110; adding a new
section to chapter 70.149 RCW adding a new section to chapter 70.148
RCW creating a new section; providing an effective date; and provi di ng
expiration dates.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW70.148.005 and 1990 c 64 s 1 are each anended to read
as follows:

(1) The legislature finds that:

(a) Final reqgulations adopted by the United States environnmenta
protection agency (EPA) require owners and operators of underground
petrol eum storage tanks to denonstrate financial responsibility for
accidental releases of petroleum as a precondition to continued
owner shi p and operation of such tanks;
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(b) Financial responsibility is denonstrated through the purchase
of pollution liability insurance or an acceptable alternative such as
coverage under a state financial responsibility program in the anount
of at least five hundred thousand dollars per occurrence and one
mllion dollars annual aggregate dependi ng upon the nature, use, and
nunber of tanks owned or operated,

(c) Many owners and operators of wunderground petroleum storage
tanks cannot purchase pollution liability insurance either because
private insurance is unavailable at any price or because owners and
operators cannot neet the rigid underwiting standards of existing
i nsurers, nor can nmany owners and operators neet the strict regulatory
standards inposed for alternatives to the purchase of insurance;
((and))

(d) Wthout a state financial responsibility programfor owners and
operators of underground petrol eum storage tanks, nmany tank owners and
operators will be forced to discontinue the ownership and operation of
t hese tanks; and

(e) Safeguarding_funding for the_ pollution liability insurance
programtrust account is necessary to maintain federal funding for the
state underground storage tanks program

(2) The purpose of this chapter is to create a state financial
responsibility program neeting EPA standards for owners and operators
of underground petrol eumstorage tanks in a manner that:

(a) Mnimzes state involvenent in pollution liability clains
managenent and i nsurance adm ni strati on;

(b) Protects the state of Washi ngton from wunwanted and
unanticipated liability for accidental release clains;

(c) Creates incentives for private insurers to provide needed
l[tability insurance; and

(d) Parallels generally accepted principles of insurance and risk
managenent .

To that end, this chapter establishes a tenporary program to
provide pollution liability reinsurance at a price that wll encourage
a private insurance conpany or risk retention group to sell pollution
liability insurance in accordance with the requirenents of this chapter
to owners and operators of underground petrol eum storage tanks, thereby
allowng the owners and operators to conply wth the financial
responsibility regul ati ons of the EPA.
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(3) It is not the intent of this chapter to permt owners and
operators of underground petroleum storage tanks to obtain pollution
l[Ttability insurance without regard to the quality or condition of their
storage tanks or without regard to the risk nmanagenent practices of
tank owners and operators, nor is it the intent of this chapter to
provi de coverage or funding for past or existing petroleum rel eases.
Further, it is the intent of the legislature that the programfoll ow
general ly accepted insurance underwiting and actuarial principles and
to deviate from those principles only to the extent necessary and
within the tax revenue limts provided, to make pollution liability
i nsurance reasonably affordable and available to owners and operators
who neet the requirenents of this chapter, particularly to those owners
and operators whose underground storage tanks neet a vital economc
need within the affected conmmunity.

(4) The pollution liability insurance program established by this
chapter and chapter 70.149 RCWis nerged into the departnent.

Sec. 2. RCW70.148.010 and 1990 c 64 s 2 are each anended to read
as follows:

Unl ess the context requires otherwise, the definitions in this
section apply throughout this chapter.

(1) "Accidental release" neans any sudden or nonsudden rel ease of
petroleum arising from operating an underground storage tank that
results in a need for corrective action, bodily injury, or property
damage neit her expected nor intended by the owner or operator.

(2) "Director" neans the ((\Washinrgtonr—poHutiontHabiHty t+hsuranece
pregrar)) director of the departnment or the_ director's appointed
representative.

(3) "Bodily injury" mnmeans bodily injury, sickness, or disease
sust ai ned by any person, including death at any tinme resulting fromthe
i njury, sickness, or disease.

(4) "Corrective action" neans those actions reasonably required to
be undertaken by the insured to renpve, treat, neutralize, contain, or
clean up an accidental release in order to conply with any statute,
ordi nance, rule, regulation, directive, order, or simlar |egal
requirenent of the United States, the state of Wshington, or any
political subdivision of the United States or the state of Wshington
in effect at the tine of an accidental release. "Corrective action"
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i ncl udes, when agreed to in witing, in advance by the insurer, action
to renove, treat, neutralize, contain, or clean up an accidental
rel ease to avert, reduce, or elimnate the liability of the insured for
corrective action, bodily injury, or property damage. "Corrective
action" also includes actions reasonably necessary to nonitor, assess,
and eval uate an acci dental release.

"Corrective action" does not include:

(a) Repl acenent or repair of storage tanks or other receptacles;

(b) Replacenent or repair of piping, connections, and valves of
storage tanks or other receptacles;

(c) Excavation or backfilling done in conjunction with (a) or (b)
of this subsection; or

(d) Testing for a suspected accidental release if the results of
the testing indicate that there has been no accidental rel ease.

(5) "Defense costs" include the costs of |egal representation,
expert fees, and related costs and expenses incurred in defending
agai nst clains or actions brought by or on behalf of:

(a) The United States, the state of Washington, or any politica
subdivision of the United States or state of Washington to require
corrective action or to recover costs of corrective action; or

(b) Athird party for bodily injury or property damage caused by an
acci dental rel ease.

(6) ((—Washingten —poeHution — HabiHty —inAsurance —program-—or
“program-—peans—the —retnsurance—program—created —by—this—ehapter—))
"Departnent” neans the Washi ngton state departnent of ecol ogy.

(7) "Insured" neans the owner or operator who i s provided insurance
coverage in accordance with this chapter

(8) "Insurer" neans the insurance conpany or risk retention group
licensed or qualified to do business in Washington and authorized by
the ((direetor)) departnent to provide insurance coverage in accordance
with this chapter

(9) "Loss reserve" neans the anobunt traditionally set aside by

comercial liability insurers for costs and expenses related to clains
t hat have been nmade. "Loss reserve" does not include | osses that have
been incurred but not reported to the insurer.

(10) "Cccurrence" neans an accident, including continuous or

repeated exposure to conditions, that results in a release from an
under ground st orage tank.
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(11) "QOperator" neans a person in control of, or having
responsibility for, the daily operation of an underground storage tank.

(12) "Owner" neans a person who owns an under ground storage tank.

(13) "Person" neans an individual, trust, firm joint stock
conpany, corporation (including governnent corporation), partnership,
associ ation, consortium joint venture, commercial entity, state,
muni ci pality, comm ssion, political subdivision of a state, interstate
body, the federal governnent, or any departnment or agency of the
federal governnent.

(14) "Petrol eunt neans crude oil or any fraction of crude oil that
is liquid at standard conditions of tenperature and pressure, which
means at sixty degrees Fahrenheit and 14.7 pounds per square inch
absolute and includes gasoline, kerosene, heating oils, and diesel
fuel s.

(15) "Pollution liability insurance programl’ or "program neans the

rei nsurance programcreated by this chapter

(16) "Property danage" neans:

(a) Physical injury to, destruction of, or contam nation of
tangi bl e property, including the | oss of use of the property resulting
fromthe injury, destruction, or contam nation; or

(b) Loss of use of tangi ble property that has not been physically
i njured, destroyed, or contam nated but has been evacuated, w thdrawn
fromuse, or rendered inaccessible because of an accidental rel ease.

((38y)) (17) "Rel ease" neans the em ssion, discharge, disposal,
di spersal, seepage, or escape of petroleum from an underground storage
tank into or upon |and, groundwater, surface water, subsurface soils,
or the atnosphere.

((6+H)) (18) "Surplus reserve" neans the anount traditionally set
aside by comercial property and casualty insurance conpanies to
provide financial protection from unexpected |osses and to serve, in
part, as a nmeasure of an insurance conpany's net worth.

((28y)) (19) "Tank" neans a stationary device, designed to contain
an accunul ation of petroleum that 1is constructed primarily of
nonearthen materials such as wood, concrete, steel, or plastic that
provi des structural support.

((££99)) (20) "Underground storage tank" neans any one or a
conbi nati on of tanks including underground pi pes connected to the tank,
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that is used to contain an accunul ati on of petroleumand the vol une of
whi ch (including the volune of the underground pipes connected to the
tank) is ten percent or nore beneath the surface of the ground.

Sec. 3. RCW70.148.020 and 2006 ¢ 276 s 1 are each anended to read
as follows:

(1) The pollution liability insurance program trust account is
established in the <custody of the state treasurer. Al funds
appropriated for this chapter and all prem uns collected for
rei nsurance shall be deposited in the account. Expenditures from the
account shall be used exclusively for the purposes of this chapter
i ncluding paynent of costs of admnistering the pollution liability
i nsurance and underground storage tank community assi stance prograns.
Expendi tures for paynent of adm nistrative and operating costs of the
((ageney)) program are subject to the allotnent procedures under
chapter 43.88 RCWand may be nmade only after appropriation by statute.
No appropriationis required for other expenditures fromthe account.

(2) Each cal endar quarter, the ((éireeter)) departnent shall report
to the insurance conm ssioner the |oss and surplus reserves required
for the cal endar quarter. The ((direetoer)) departnent shall notify the
departnment of revenue of this amount by the fifteenth day of each
cal endar quarter.

(3) Each calendar quarter the ((direeter)) departnent shal
determ ne the anobunt of reserves necessary to fund commtnents nmade to
provi de financial assistance under RCW 70.148.130 to the extent that
the financial assistance reserves do not jeopardi ze the operations and
liabilities of the pollution Iliability insurance program The
((ei+eetor)) departnent shall notify the departnment of revenue of this
anmount by the fifteenth day of each cal endar quarter. The ((édreeter))
departnent may imrediately establish an initial financial assistance
reserve of five mllion dollars from available revenues. The
((ei+reetor)) departnent may not expend nore than fifteen mllion
dollars for the financial assistance program

(4) ((During the 2005-2007 fiscal biennium the legislature rmay
transfer fromthe pollution liability insurance programtrust account
to—the—state—general—fund—such—anmpunts—as—reltect —the—excess—Hund
bal ance of- the account .

£5r)) This section expires June 1, 2013.
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Sec. 4. RCW70.148.025 and 1995 ¢ 20 s 12 are each anended to read
as follows:

The ((éi+eetor)) departnent shall provide reinsurance through the
pollution liability insurance programtrust account to the heating oi
pollution liability protection program under chapter 70.149 RCW

Sec. 5. RCW70.148.030 and 1994 sp.s. ¢ 9 s 805 are each anended
to read as foll ows:

(1) The ((Vashingten)) pollution liability insurance program is
((created as an independent agency of the state.  The admnistrative

shall serve at the ~of the governor. The salary for this
ofH-Hece—shal—be—set—by—the—governor—pursuant—+o—ROW- 4303 040—The
hreetor — shal- — appoeint — a—deputy —director——The —director— —deputy
director—and—up—to—three—other—employees—are—exenpt—Hom-the—civ
servece—taw——echapter—41-06—RCEW) nerged _into_ the departnent. The
admnistrative head_ nust be _ appointed_ by the_ director. The
adm nistrative head of the programand up to three other enpl oyees are
exenpt fromthe civil service law, chapter 41.06 RCW and serve at the
pl easure of the director.

(2) The_ pollution_liability insurance_ program shall be_ closely
aligned with progranms related to_underground storage tanks_and toxic
cl eanup.

(3) The director shall enploy such other staff as are necessary to
fulfill the responsibilities and duties of the ((direeter)) departnent.
The staff is subject to the civil service |law, chapter 41.06 RCW In
addition, the director may contract with third parties for services
necessary to carry out its activities where this will pronote econony,
avoi d duplication of effort, and make best use of avail abl e experti se.
To the extent necessary to protect the state fromunintended liability
and ensure quality program and contract design, the director shall
contract with an organization or organizations wth denonstrated
experience and ability in managing and designing pollution liability
i nsurance and with an organi zati on or organi zations wth denonstrated
experience and ability in managing and designing pollution liability
rei nsurance. The director shall enter into such contracts after
conpetitive bid but need not select the Iowest bid. The contracting
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activity is _not subject to_the conpetitive contracting_provisions of
RCW 41. 06.142. Any such contractor or consultant is prohibited from
rel easing, publishing, or otherwse wusing any information nade
available to it under its contractual responsibility wthout specific
perm ssion of the ((pregran)) director. The director may call upon
ot her agencies of the state to provide technical support and avail abl e
information as necessary to assist the director in neeting the
director's responsibilities under this chapter. Agencies shall supply
this support and i nformati on as pronptly as circunstances permt.

((3))) (4) The director may appoint ad hoc technical advisory
committees to obtain expertise necessary to fulfill the purposes of
this chapter.

Sec. 6. RCW70.148.035 and 1990 ¢ 64 s 11 are each anended to read
as follows:

The ((direetor)) departnent may design the program to cover the
costs incurred in determning whether a proposed applicant for
pol lution insurance under the programneets the underwiting standards
of the insurer. In covering such costs the ((ét+eetoer)) departnent
shall consider the financial resources of the applicant, shall take
into consideration the econom c inpact of the discontinued use of the
applicant's storage tank upon the affected community, shall provide
coverage wthin the revenue limts provided under this chapter, and
shall limt coverage of such costs to the extent that coverage woul d be
detrinmental to providing affordabl e insurance under the program

Sec. 7. RCW70.148.040 and 1990 c 64 s 5 are each anended to read
as follows:

The (( di+reetor)) departnent may adopt rules consistent with this
chapter to carry out the purposes of this chapter. Al rules shall be
adopted in accordance with chapter 34.05 RCW

Sec. 8. RCW70.148.050 and 2006 ¢ 276 s 2 are each anended to read
as follows:

The ((é+reetoer)) departnent has the foll ow ng powers and duties:

(1) To design and fromtine to tine revise a reinsurance contract
providing coverage to an insurer neeting the requirenents of this
chapter. Before initially entering into a reinsurance contract, the

EHB 3023 p. 8
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((ei+eetor)) departnent shall prepare an actuarial report describing
the wvarious reinsurance nethods considered by the ((éi+reetor))
departnent and describing each nethod' s costs. In designing the
rei nsurance contract the ((direeter)) departnent shall consider common
i nsurance industry reinsurance contract provisions and shall design the
contract in accordance with the foll ow ng guidelines:

(a) The contract shall provide coverage to the insurer for the
liability risks of owners and operators of underground storage tanks
for third party bodily injury and property damage and corrective action
that are underwitten by the insurer.

(b) I'n the event of an insolvency of the insurer, the reinsurance
contract shall provide reinsurance payable directly to the insurer or
to its liquidator, receiver, or successor on the basis of the liability
of the insurer in accordance with the reinsurance contract. In no
event nmay the program be liable for or provide coverage for that
portion of any covered loss that is the responsibility of the insurer

whet her or not the insurer is able to fulfill the responsibility.
(c) The total limt of liability for reinsurance coverage shall not
exceed one mllion dollars per occurrence and two mllion dollars

annual aggregate for each policy underwitten by the insurer l|less the
ultimate net | oss retained by the insurer as defined and provided for
in the reinsurance contract.

(d) Disputes between the insurer and the insurance programshall be
settled through arbitration.

(2) To design and inplenent a structure of periodic prem uns due
the ((direeter)) departnent fromthe insurer that takes full advantage
of revenue collections and projected revenue collections to ensure
affordable premuns to the insured consistent with sound actuari al
pri nci pl es.

(3) To periodically review premum rates for reinsurance to
det ermi ne whet her revenue appropriations supporting the program can be
reduced w thout substantially increasing the insured' s prem um costs.

(4) To solicit bids frominsurers and select an insurer to provide
pollution liability insurance to owners and operators of underground
storage tanks for third party bodily injury and property danage and
corrective action.

(5) To nonitor the activities of the insurer to ensure conpliance

p. 9 EHB 3023



©O© 00 N O Ol WDN P

e e e
0o N O O A WDN R O

19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37

with this chapter and protect the program from excessive | 0ss exposure
resulting fromcl ai ns m smanagenent by the insurer

(6) To nonitor the success of the program and periodically make
such reports and recommendations to the | egislature as the ((direetoer))
departnent deens appropriate, and to annually publish a financial
report on the pollution liability insurance program trust account
showi ng, anong other things, admnistrative and other expenses paid
fromthe fund.

(7) To annually report the financial and |oss experience of the
insurer as to policies issued under the programand the financial and
| oss experience of the programto the |egislature.

(8) To enter into contracts with public and private agencies to
assist the ((direetoer)) departnent in ((his—er—her)) its duties to
design, revise, nonitor, and evaluate the program and to provide
techni cal or professional assistance to the ((di+eeter)) departnent.

(9) To examne the affairs, transactions, accounts, records,
docunents, and assets of insurers as the ((&+reeter)) departnent deens
advi sabl e.

Sec. 9. RCW70.148.060 and 2005 c 274 s 341 are each anended to
read as foll ows:

(1) Al examnation and proprietary reports and information
obtained by the ((éi+reeter)) departnent and the ((direetoer-s))
departnent's staff in soliciting bids frominsurers and in nonitoring
the insurer selected by the ((direeter)) departnent shall not be nmade
public or otherw se disclosed to any person, firm corporation, agency,
associ ation, governnental body, or other entity.

(2) Subsection (1) of this section notw thstanding, t he
((ei+eetor)) departnent may furnish all or part of exam nation reports
prepared by the ((direeter)) departnent or by any person, firm
corporation, association, or other entity preparing the reports on
behal f of the ((di+reeter)) departnent to:

(a) The Washi ngton state insurance conm ssi oner;

(b) A person or organization officially connected with the insurer
as officer, director, attorney, auditor, or independent attorney or
i ndependent auditor; and

(c) The attorney general in his or her role as | egal advisor to the
((eireetor)) departnent.

EHB 3023 p. 10
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(3) Subsection (1) of this section notw thstanding, t he
((ei+eetor)) departnment may furnish all or part of the exam nation or
proprietary reports or information obtained by the ((direetor))
departnent to:

(a) The WAshi ngton state insurance conm ssioner; and

(b) A person, firm corporation, association, governnental body, or
other entity with whom the ((di+eeter)) departnent has contracted for
services necessary to performhis or her official duties.

(4) Exam nation reports and proprietary i nformati on obtained by the
((eireetor)) departnent and the ((di+reetor-s)) departnent's staff are
not subject to public disclosure under chapter 42.56 RCW

(5) A person who violates any provision of this sectionis guilty
of a gross m sdeneanor.

Sec. 10. RCW 70.148.070 and 1990 ¢ 64 s 8 are each anended to read
as follows:

(1) In selecting an insurer to provide pollution Iliability
i nsurance coverage to owners and operators of underground storage
tanks, the ((direeter)) departnent shall evaluate bids based upon
criteria established by the ((direetoer)) departnent that shall include:

(a) The insurer's ability to underwite pollution Iliability
I nsur ance;

(b) The insurer's ability to settle pollution liability clains
qui ckly and efficiently;

(c) The insurer's estimate of underwiting and clains adjustnent
expenses;

(d) The insurer's estimte of premumrates for providing coverage;

(e) The insurer's ability to manage and i nvest prem unms; and

(f) The insurer's ability to provide risk managenent gui dance to
I nsur eds.

The ((di+reeter)) departnent shall select the bidder nost qualified
to provide insurance consistent with this chapter and need not sel ect
the bidder submtting the |east expensive bid. The ((direetor))
departnent may consider bids by groups of insurers and managenent
conpani es who propose to act in concert in providing coverage and who
otherw se neet the requirenents of this chapter

(2) The successful bidder shall agree to provide Iliability

p. 11 EHB 3023
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i nsurance coverage to owners and operators of underground storage tanks
for third party bodily injury and property damage and corrective action
consistent wwth the foll owi ng m ni num standar ds:

(a) The insurer shall provide coverage for defense costs.

(b) The insurer shall collect a deductible from the insured for
corrective action in an anount approved by the ((&ireetoer)) departnent.

(c) The insurer shall provide coverage for accidental releases in
the amount of five hundred thousand dollars per occurrence and one
mllion dollars annual aggregate but no nore than one mllion dollars
per occurrence and two mllion dollars annual aggregate exclusive of
def ense costs.

(d) The insurer shall require insurance applicants to neet at | east
the following underwiting standards before issuing coverage to the
appl i cant:

(i) The applicant nust be in conpliance with statutes, ordinances,
rul es, regul ations, and orders governing the ownershi p and operation of
under ground storage tanks as identified by the ((di+reeter)) depart nent
by rule; and

(11) The applicant nust exerci se adequate underground storage tank
ri sk managenent as specified by the ((di+reetoer)) departnent by rule.

(e) The insurer may exclude coverage for | osses arising before the
effective date of coverage, and the ((direetoer)) departnent may adopt
rules establishing standards for determning whether a |oss was
incurred before the effective date of coverage.

(f) The insurer may exclude coverage for bodily injury, property
damage, and corrective action as permtted by the ((d-reetoer))
departnent by rule.

(g) The insurer shall use a variable rate schedul e approved by the
((ei+eetor)) departnent taking into account tank type, tank age, and
ot her factors specified by the ((di+reetor)) departnent.

(3) The ((eé+reetoer)) departnent shall adopt all rules necessary to
i npl enment this section. In devel oping and adopting rules governing
rates, deductibles, underwiting standards, and coverage conditions,
limtations, and exclusions, the ((éi+reetoer)) departnent shall bal ance
the owner and operator's need for coverage with the need to maintain
the actuarial integrity of the program shall take into consideration
the econom c inpact of the discontinued use of a storage tank upon the
affected community, and shall consult wth the ((stanrding)) ad_hoc

EHB 3023 p. 12
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techni cal advisory conmttees established under RCW 70. 148. 030( ( £3)))
(4). ((+n—developi opi :
alHeettng —ecorrecttve —actton— —the — direector —shabkh —econsubt—wth —the
Washingteon—state—departrent—of—ecology))

(4) Notwi thstanding the definitions contained in RCW 70.148. 010,
the ((éi+reetor)) departnent may permt an insurer to use different
wor ds or phrases describing the coverage provided under the program
In permtting such deviations from the definitions contained in RCW
70. 148. 010, the ((direetor)) departnent shall consider the regul ations
adopted by the United States environnental protection agency requiring
financial responsibility by owners and operators of underground
petrol eum st or age t anks.

(5 Owmwners and operators of underground storage tanks or sites
cont ai ni ng underground storage tanks where a preexisting rel ease has
been identified or where the owner or operator knows of a preexisting
release are eligible for coverage under the program subject to the
foll ow ng conditions:

(a) The owner or operator nust have a plan for proceeding with
corrective action; and

(b) If the owner or operator files a claimwith the insurer, the
owner or operator has the burden of proving that the claim is not
related to a preexisting release wuntil the owner or operator
denonstrates to the satisfaction of the ((d-reeter)) departnent that
corrective action has been conpl et ed.

(6) ((When)) Wthin thirty days of a reinsurance contract ((has
been)) being entered into by the ((agenrey)) departnent and insurance
compani es, ( (the—director—shatlHnotitythedepartnent—ol—ecologyoft—the
Fetting—of —the—contract——W-tHhin—thir by —days—ol—that —noti-Hcatton-))
the departnment ((eft—eeelegy)) shall notify all known owners and
operators of petroleum underground storage tanks that appropriate
| evel s of financial responsibility nust be established by Cctober 26,
1990, in accordance with federal environnental protection agency
requi rements, and that insurance under the programis available. Al
owners and operators of petrol eum underground storage tanks nust also
be notified that declaration of nethod of financial responsibility or
intent to seek to be insured under the program nust be made to the
state by Novenber 1, 1990. |If the declaration of nethod of financial
responsibility is not nmade by Novenber 1, 1990, the departnent ((ef
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ecology)) shall, pursuant to chapter 90.76 RCW prohibit the owner or
operator of an underground storage tank fromobtaining a tank tag or
recei vi ng petrol eum products unti | such tinme as fi nanci al
responsi bility has been established.

Sec. 11. RCW 70.148.080 and 1990 ¢ 64 s 9 are each anended to read
as follows:

If the insurer cancels or refuses to issue or renew a policy, the
affected owner or operator may appeal the insurer's decision to the
director or the director's designee. The director or the director's
desi gnee shall conduct a brief adjudicative proceeding under chapter
34. 05 RCW

Sec. 12. RCW 70.148.090 and 1990 c¢ 64 s 10 are each anended to
read as foll ows:

(1) The activities and operations of the program are exenpt from
the provisions and requirenents of Title 48 RCW and to the extent of
their participation in the program the activities and operations of
the insurer selected by the ((éi+reeter)) departnment to provide
l[tability insurance coverage to owners and operators of underground
storage tanks are exenpt fromthe requirenents of Title 48 RCW except
for:

(a) Chapter 48.03 RCW pertaining to exam nati ons;

(b) RCWA48. 05. 250 pertaining to annual reports;

(c) Chapter 48.12 RCWpertaining to assets and liabilities;

(d) Chapter 48.13 RCWpertaining to i nvestnents;

(e) Chapter 48.30 RCWpertaining to deceptive, false, or fraudul ent
acts or practices; and

(f) Chapter 48.92 RCWpertaining to liability risk retention.

(2) To the extent of their participation in the program the
i nsurer selected by the ((di+reeter)) departnent to provide liability
i nsurance coverage to owners and operators of underground storage tanks
shall not participate in the Washi ngton i nsurance guaranty associ ation
nor shall the association be |iable for coverage provided to owners and
operators of underground storage tanks issued in connection with the
program
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Sec. 13. RCW 70.148.130 and 2005 c 428 s 2 are each anended to
read as foll ows:

(1) Subject to the conditions and limtations of RCW 70.148. 120
t hrough 70.148.170, the ((di+reetor)) departnent shall establish and
manage a program for providing financial assistance to public and
private owners and operators of underground storage tanks who have been
certified by the governing body of the county, city, or town in which
the tanks are l|ocated as neeting a vital |ocal governnent, public
health or safety need. In providing such financial assistance the
((ei+eetor)) departnent shall

(a) Require owners and operators, including |ocal governnent owners
and operators, to denonstrate serious financial hardship;

(b) Limt assistance to only that anpbunt necessary to suppl enent
appl i cant financial resources;

(c) Limt assistance to no nore than two hundred thousand doll ars
in value for any one underground storage tank site of which anount no
nmore than seventy-five thousand dollars in value may be provided for
corrective action; and

(d) Whenever practicable, provide assistance through the direct
paynment of contractors and other professionals for |abor, nmaterials,
and ot her services.

(2)(a) Except as otherwise provided in RCW 70.148.120 through
70.148.170, no grant of financial assistance may be used for any
purpose other than for corrective action and repair, replacenent,
reconstruction, and inprovenent of underground storage tanks and tank
sites. If at any tinme prior to providing financial assistance or in
t he course of providing such assistance, it appears to the ((di+reetor))
departnment that corrective action costs may exceed seventy-five
t housand dollars, the ((direetoer)) departnent nay not provide further
financial assistance until the owner or operator has devel oped and
inplenmented a corrective action plan with the departnment ((ef
ecol-ogy) ).

(b) Agrant of financial assistance nay al so be nade to an owner or
operator that has discontinued using underground petroleum storage
tanks due to econom c hardship. An owner or operator nay receive a
grant up to two hundred thousand dollars per retailing |location if:

(1) The property is located in an underserved rural area;
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(1i) The property was previously used by a private owner or
operator to provide notor vehicle fuel; and

(iii) The property is at least ten mles fromthe nearest notor
vehicl e fuel service station.

(3) Wien requests for financial assistance exceed avail abl e funds,
the ((direetor)) departnent shall give preference to providing
assistance first to those wunderground storage tank sites which
constitute the sole source of petroleum products in renote rural
comuni ties.

(4) The ((director shall consult with the department of ecology in
approving — Hnanetal —assistance —for —eorrective —action —to —ensure
corpH-anece—wth—regulati-ons—governi-hg—underground —petroleum—stoerage
tanks —and —ecorreeti+ve—actton)) departnent, in_ approving_financial
assistance for _corrective action, shall ensure conpliance with_rules
governi ng underground petrol eumstorage tanks and corrective action.

(5 The ((direetor)) departnent shall approve or disapprove
applications for financial assistance within sixty days of receipt of
a conpleted application neeting the requirenents of RCW 70.148.120
t hrough 70.148.170. The certification by |ocal governnent of an owner
or operator shall not preclude the ((direetoer)) departnent from
di sapproving an application for fi nanci al assi stance if t he
((ei+eetor)) departnent finds that such assistance would not neet the
pur poses of RCW70.148. 120 t hrough 70.148. 170.

(6) The ((éi+reetor)) departnment may adopt all rules necessary to
i npl ement the financial assistance program and shall consult with the
technical advisory commttee established under RCW 70.148.030 in
devel oping such rules and in reviewng applications for financial
assi st ance.

Sec. 14. RCW 70.148.140 and 1991 ¢ 4 s 3 are each anended to read
as follows:

(1) To qualify for financial assistance, a private owner or
operator retailing petroleumproducts to the public nust:

(a) First apply for insurance from the pollution Iliability
i nsurance programand request financial assistance in a formand manner
required by the ((direetor)) departnent;

(b) | f the ((d+reetor)) depart nent makes a prelimnary
determ nation of possible eligibility for financial assistance, apply
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to the appropriate governing body of the city or town in which the
tanks are | ocated or in the case where the tanks are | ocated outside of
the jurisdiction of a city or town, then to the appropriate governing
body of the county in which the tanks are | ocated, for a determ nation
by the governing body of the city, town, or county that the continued
operation of the tanks neets a vital |ocal governnent, or public health
or safety need; and

(c) Qualify for insurance coverage from the pollution liability
i nsurance programif such financial assistance were to be provided.

(2) In consideration for financial assistance and prior to
recei ving such assistance the owner and operator nust enter into an
agreenent with the state whereby the owner and operator agree:

(a) To sell petroleum products to the public;

(b) To mintain the tank site for use in the retail sale of
petrol eum products for a period of not |less than fifteen years fromthe
date of agreenent;

(c) To sell petroleum products to |ocal governnment entities within
the affected community on a cost-plus basis periodically negotiated
bet ween the owner and operator and the city, town, or county in which
the tanks are | ocated; and

(d) To maintain conpliance with state underground storage tank
financial responsibility and environnmental regulations.

(3) The agreenent shall be filed as a real property |lien against
the tank site with the county auditor ((fef—the—ecounty})) of the county
in which the tanks are located. |f the owner or operator transfers his
or her interest in such property, the new owner or operator nust agree
to abide by the agreenent or any financial assistance provided under
RCW 70. 148. 120 through 70.148.170 shall be imediately repaid to the
state by the owner or operator who recei ved such assi stance.

(4) As determined by the ((éireetoer)) departnent, if an owner or
operator materially breaches the agreenent, any financial assistance
provi ded shall be i medi ately repaid by such owner or operator.

(5) The agreenment between an owner and operator and the state
requi red under this section shall expire fifteen years fromthe date of
entering into the agreenent.

Sec. 15. RCW 70.148.150 and 1991 ¢ 4 s 4 are each amended to read
as foll ows:
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(1) To qualify for financial assistance, a public owner or operator
nmust :

(a) First apply for insurance from the pollution Iliability
i nsurance programand request financial assistance in a formand manner
required by the ((direetor)) departnent;

(b) Provide to the ((direetor)) departnent a copy of the resol ution
by the governing body of the city, town, or county having jurisdiction,
finding that the continued operation of the tanks is necessary to
mai ntain vital |ocal public health, education, or safety needs;

(c) Qualify for insurance coverage from the pollution liability
i nsurance programif such financial assistance were to be provided.

(2) The ((éireetoer)) departnment shall give priority to and shal
encour age | ocal governnent entities to consolidate nultiple operational
underground storage tank sites into as few sites as possible. For this
pur pose, the ((édreeter)) departnent nay provide financial assistance
for the establishnment of a new l|ocal governnent underground storage
tank site contingent upon the closure of other operational sites in
accordance wth environnmental regulations. Wthin the per site
financial limts inmposed under RCW 70.148. 120 through 70.148.170, the
((ei+eetor)) departnent nmay authorize financial assistance for the
closure of operational sites when closure is for the purpose of
consol i dati on.

Sec. 16. RCW 70.148.160 and 1991 ¢ 4 s 5 are each anended to read
as follows:

To qualify for financial assistance, a rural hospital ((as—defHtned
HA—ROW-18-89-020)), owning or operating an underground storage tank
nmust :

(1) First apply for insurance from the pollution Iliability
i nsurance programand request financial assistance in a formand manner
required by the ((direetor)) departnent;

(2) Apply to the governing body of the city, town, or county in
which the hospital is located for certification that the continued
operation of the tank or tanks is necessary to maintain vital |oca
public health or safety needs;

(3) Qualify for insurance coverage from the pollution liability
i nsurance programif such financial assistance were to be provided; and
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(4) Agree to provide charity care ((as—defnhredi+ArROAW70-39-020))
in an anmount of equivalent value to the financial assistance provided
under RCW 70. 148. 120 through 70.148.170. The ((é&i+reeter)) depart nent
shall consult with the departnent of health to nonitor and determ ne
the tine period over which such care shoul d be expected to be provided
in the | ocal comunity.

Sec. 17. RCW70.148.170 and 1991 ¢ 4 s 6 are each anended to read
as follows:

(1) The ((é+reetoer)) departnent shall develop and distribute to
appropriate cities, towns, and counties a form for use by the |ocal
governnent in making the certification required for all private owner
and operator financial assistance along with instructions on the use of
such form

(2) In certifying a private owner or operator retailing petrol eum
products to the public as neeting vital |ocal governnent, public health
or safety needs, the |ocal governnment shall:

(a) Consider and find that other retail suppliers of petroleum
products are |l ocated renote fromthe | ocal community;

(b) Consider and find that the owner or operator requesting
certification is capable of faithfully fulfilling the agreenent
required for financial assistance;

(c) Designate the | ocal governnent official who will be responsible
for negotiating the price of petrol eum products to be sold on a cost-
plus basis to the | ocal governnent entities in the affected communities
and the entities eligible to receive petrol eum products at such price;
and

(d) State the vital need or needs that the owner or operator neets.

(3) In certifying a hospital as neeting |ocal public health and
safety needs the | ocal governnent shall

(a) Consider and find that the continued use of the underground
storage tank by the hospital is necessary; and

(b) Consider and find that the hospital provides health care
services to the poor and ot herw se provides charity care.

(4) The ((eé+reetoer)) departnent shall notify the governing body of
the city, town, or county providing certification when financial
assistance for a private owner or operator has been approved.
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Sec. 18. RCW 70.149.010 and 1995 ¢ 20 s 1 are each anended to read
as follows:

(1) It is the intent of the legislature to establish a tenporary
regul atory programto assi st owners and operators of heating oil tanks.
The legislature finds that it is in the best interests of all citizens
for heating oil tanks to be operated safely and for tank |eaks or
spills to be dealt with expeditiously. The legislature further finds
that it is necessary to protect tank owners fromthe financial hardship
related to damaged heating oil tanks. The problemis especially acute
because owners and operators of heating oil tanks used for space
heati ng have been unable to obtain pollution liability insurance or
i nsurance has been unaf f ordabl e.

(2) The pollution liability insurance program established by this
chapter and chapter 70.148 RCWis nerged into the departnent.

Sec. 19. RCW70.149.030 and 1995 ¢ 20 s 3 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Accidental release" nmeans a sudden or nonsudden rel ease of
heating oil, occurring after July 23, 1995, from operating a heating
oil tank that results in bodily injury, property damage, or a need for
corrective action, neither expected nor intended by the owner or
oper at or.

(2) "Bodily injury" nmeans bodily injury, sickness, or disease
sustai ned by a person, including death at any tine, resulting fromthe
i njury, sickness, or disease.

(3)(a) "Corrective action" neans those actions reasonably required
to be undertaken by the insured to renove, treat, neutralize, contain,
or clean up an accidental release in order to conply with a statute,
ordi nance, rule, regulation, directive, order, or simlar |egal

requirenment, in effect at the tinme of an accidental release, of the
United States, the state of Washington, or a political subdivision of
the United States or the state of Wshington. "Corrective action”

i ncl udes, where agreed to in witing, in advance by the insurer, action
to renove, treat, neutralize, contain, or clean up an accidental
rel ease to avert, reduce, or elimnate the liability of the insured for
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corrective action, bodily injury, or property damage. "Corrective
action" also includes actions reasonably necessary to nonitor, assess,
and eval uate an acci dental release.

(b) "Corrective action" does not include:

(i) Replacenent or repair of heating oil tanks or other
receptacles; or

(11) Replacenment or repair of piping, connections, and val ves of
tanks or ot her receptacles.

(4) "Defense costs" include the costs of |egal representation,
expert fees, and related costs and expenses incurred in defending
agai nst clains or actions brought by or on behal f of:

(a) The United States, the state of Washington, or a politica
subdivision of the United States or state of Washington to require
corrective action or to recover costs of corrective action; or

(b) Athird party for bodily injury or property damage caused by an
acci dental rel ease.

(5) "Departnent” neans the WAshington state departnent of ecol ogy.

(6) "Director"” neans the director of the ((\Washinrgten—state

poHutien—HabtHHty—nAsurance—ageney)) departnent or the director's
appoi nted representati ve.

((66))) (7) "Heating oil" nmeans any petroleum product used for
space heating in oil-fired furnaces, heaters, and boilers, including
stove oil, diesel fuel, or kerosene. "Heating oil" does not include

petrol eum products used as fuels in nmotor vehicles, marine vessels
trains, buses, aircraft, or any off-highway equipnent not used for
space heating, or for industrial processing or the generation of
el ectrical energy.

((6H)) (8) "Heating oil tank™ means a tank and its connecting
pi pes, whether above or below ground, or in a basenent, wth pipes
connected to the tank for space heating of human living or working
space on the prem ses where the tank is located. "Heating oil tank"
does not include a decomm ssioned or abandoned heating oil tank, or a
tank used solely for industrial process heating purposes or generation
of electrical energy.

((68))) (9) "Cccurrence" neans an accident, including continuous or
repeated exposure to conditions, that results in a release from a
heating oil tank.
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((9Y)) (10) "Omer or operator"™ neans a person in control of, or
having responsibility for, the daily operation of a heating oil tank.

((£26)1)) (11) "Pollution liability insurance ((agenrey)) progranm or
"progrant neans the Washington state pollution liability insurance
((ageney)) program | ocated within the departnent

((xH)) (12) "Property damage" neans:

(a) Physical injury to, destruction of, or contam nation of
tangi bl e property, including the | oss of use of the property resulting
fromthe injury, destruction, or contam nation; or

(b) Loss of use of tangi ble property that has not been physically
i njured, destroyed, or contam nated but has been evacuated, w thdrawn
fromuse, or rendered inaccessible because of an accidental rel ease.

((22)) (13) "Rel ease" neans a spill, leak, em ssion, escape, or
| eaching into the environnent.

((23y)) (14) "Renedial action costs" neans reasonable costs that
are attributable to or associated with a renedi al action.

((4y)) (15) "Tank" neans a stationary device, designed to contain
an accunul ation of heating oil, that is constructed primarily of
nonearthen materials such as concrete, steel, fiberglass, or plastic
t hat provides structural support.

((35y)) (16) "Third-party liability" neans the liability of a
heating oil tank owner to another person due to property danage or
personal injury that results froma | eak or spill

Sec. 20. RCW70.149.040 and 2009 c 560 s 11 are each anended to
read as foll ows:

The ((é+reetor)) departnent shall

(1) Design a program consistent with RCW 70. 149. 120, for providing
pollution liability insurance for heating oil tanks that provides up to
si xty thousand dollars per occurrence coverage and aggregate limts,
and protects the state of Wshington from unwanted or wunanti ci pated
l[iability for accidental release clains. The departnent shall require
a_conpetitive bid process for_cleanups_ covered under the_ insurance
program The departnent shall also inplenent additional cost contro
neasures that provide the nost efficient and effective use of program
funds;

(2) Admnister, inplenent, and enforce the provisions of this
chapter. To assist in admnistration of the program the director is
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aut hori zed to appoint up to two enpl oyees who are exenpt fromthe civil
service |law, chapter 41.06 RCW and who shall serve at the pleasure of
the director;

(3) Administer the heating oil pollution liability trust account,
as established under RCW 70. 149. 070;

(4) Enploy and di scharge, at ((his—oe+—her)) its discretion, agents,
attorneys, consultants, conpanies, organizations, and enployees as
deened necessary, and to prescribe their duties and powers, and fix
their conpensati on;

(5) Adopt rules under chapter 34.05 RCWas necessary to carry out
the provisions of this chapter;

(6) Design and from tinme to time revise a reinsurance contract
providing coverage to an insurer or insurers neeting the requirenents
of this chapter. The ((di+eetor)) departnent is authorized to provide
rei nsurance through the pollution liability insurance program trust
account ;

(7) Solicit bids frominsurers and select an insurer to provide
pollution Iliability insurance for third-party bodily injury and
property damage, and corrective action to owners and operators of
heati ng oil tanks;

(8) Register, and design a neans of accounting for, operating
heati ng oil tanks;

(9) Inplenment a programto provide advice and techni cal assistance
to owners and operators of active and abandoned heating oil tanks if
contam nation from an active or abandoned heating oil tank 1is
suspect ed. Advice and assistance regarding admnistrative and
technical requirenents may include observation of testing or site
assessnent and review of the results of reports. |f the ((éd-reeter))
departnment finds that contamnation is not present or that the
contam nation is apparently mnor and not a threat to human health or
the environment, the ((di-reetoer)) departnent may provide witten
opi nions and conclusions on the results of the investigation to owners
and operators of active and abandoned heating oil tanks. The
((ageney)) departnent is authorized to collect, from persons requesti ng
advi ce and assi stance, the costs incurred by the ((ageney)) departnent
in providing such advice and assistance. The costs may include travel
costs and expenses associated with review of reports and preparation of
written opinions and conclusions. Funds from cost reinbursenent nust
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be deposited in the heating oil pollution liability trust account. The
state of Washington, the departnent, the pollution liability insurance
((ageney)) program and its officers and enpl oyees are i mmune from al
liability, and no cause of action arises from any act or om ssion in
providing, or failing to provide, such advice, opinion, conclusion, or
assi st ance;

(10) Establish a public informati on programto provide information
regarding liability, t echni cal , and environnental requirenents
associated with active and abandoned heati ng oil tanks;

(11) Monitor ((ageney)) program expenditures and seek to m nim ze
costs and nmeximze benefits to ensure responsible financial
st ewar dshi p;

(12) Study if appropriate user fees to supplenment program funding
are necessary and devel op recommendations for legislation to authorize
such fees.

Sec. 21. RCW70.149.050 and 1995 ¢ 20 s 5 are each anended to read
as follows:

(1) In selecting an insurer to provide pollution Iliability
i nsurance coverage to owners and operators of heating oil tanks used
for space heating, the ((direetoer)) departnent shall evaluate bids
based upon criteria established by the ((é+reeter)) departnent that
shal | incl ude:

(a) The insurer's ability to underwite pollution Iliability
i nsur ance;

(b) The insurer's ability to settle pollution liability clains
qui ckly and efficiently;

(c) The insurer's estimate of underwiting and clains adjustnent
expenses;

(d) The insurer's estimte of premumrates for providing coverage;

(e) The insurer's ability to manage and i nvest prem unms; and

(f) The insurer's ability to provide risk managenent gui dance to
I nsur eds.

(2) The ((€ireetoer)) departnent shall select the bidder nost
qualified to provide insurance consistent with this chapter and need
not select the bidder submtting the |east expensive bid. The
((ei+eetor)) departnent may consider bids by groups of insurers and
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managenent conpanies who propose to act in concert in providing
coverage and who ot herw se neet the requirenents of this chapter.

(3) Omners and operators of heating oil tanks, or sites containing
heating oil tanks where a preexisting rel ease has been identified or
where the owner or operator knows of a preexisting release are eligible
for coverage under the programsubject to the follow ng conditions:

(a) The owner or operator nust have a plan for proceeding with
corrective action; and

(b) If the owner or operator files a claimwith the insurer, the
owner or operator has the burden of proving that the claim is not
related to a preexisting release wuntil the owner or operator
denonstrates to the satisfaction of the ((d-reeter)) departnent that
corrective action has been conpl et ed.

Sec. 22. RCW70.149.060 and 1995 ¢ 20 s 6 are each anended to read
as follows:

(1) The activities and operations of the program are exenpt from
the provisions and requirenents of Title 48 RCW and to the extent of
their participation in the program the activities and operations of
the insurer selected by the ((éi+reeter)) departnment to provide
liability insurance coverage to owners and operators of heating oil
tanks are exenpt fromthe requirenents of Title 48 RCW except for:

(a) Chapter 48.03 RCW pertaining to exam nations;

(b) RCWA48. 05. 250 pertaining to annual reports;

(c) Chapter 48.12 RCWpertaining to assets and liabilities;

(d) Chapter 48.13 RCWpertaining to i nvestnents;

(e) Chapter 48.30 RCW pertaining to deceptive, false, or fraudul ent
acts or practices; and

(f) Chapter 48.92 RCWpertaining to liability risk retention.

(2) To the extent of their participation in the program the
i nsurer selected by the ((di+reeter)) departnent to provide liability
i nsurance coverage to owners and operators of heating oil tanks shal
not participate in the Washington insurance guaranty association nor
shall the association be |liable for coverage provided to owners and
operators of heating oil tanks issued in connection with the program

Sec. 23. RCW 70. 149. 090 and 2005 ¢ 274 s 342 are each anended to
read as foll ows:
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The follow ng shall be confidential and exenpt under chapter 42.56
RCW subject to the conditions set forth in this section:

(1) Al examnation and proprietary reports and information
obtained by the ((édi+reeter)) departnent and the ((direetoer-s))
departnent's staff in soliciting bids frominsurers and in nonitoring
the insurer selected by the ((éi+reeter)) departnent nay not be nade
public or otherw se disclosed to any person, firm corporation, agency,
associ ation, governnental body, or other entity.

(2) Al information obtained by the ((di+reeter)) departnent or the
((eh+reetor—s)) departnent's staff related to registration of heating
oil tanks to be insured may not be made public or otherw se disclosed
to any person, firm corporation, agency, association, governnental
body, or other entity.

(3) The ((éireetoer)) departnent may furnish all or part of
exam nation reports prepared by the ((éi+reeter)) departnent or by any
person, firm corporation, association, or other entity preparing the
reports on behalf of the director to:

(a) The Washi ngton state insurance conm ssi oner;

(b) A person or organization officially connected with the insurer
as officer, director, attorney, auditor, or independent attorney or
i ndependent auditor; and

(c) The attorney general in his or her role as | egal advisor to the
((eireetor)) departnent.

Sec. 24. RCW70.149.120 and 2007 ¢ 240 s 2 are each anmended to
read as foll ows:

(1) The ((peHutiontabiHityinsurance—ageney)) departnent shal
identify design criteria for heating oil tanks that provide superior
protection against future |eaks as conpared to standard steel tank
designs. Any tank designs identified under this section nust either be
constructed wth fiberglass or offer at |east an equivalent |evel of
protection agai nst | eaks as a standard fi bergl ass desi gn.

(2) The ((peHutiontabiHtyinsurance—ageney)) departnent shal
rei nburse any owner or operator, who is participating in the program
created in this chapter and who has experienced an occurrence or
remedi al action, for the difference in price between a standard st eel
heating tank and a new heating oil tank that satisfies the design
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standards identified under subsection (1) of this section, if the owner
or operator chooses or is required to replace his or her tank at the
time of the occurrence or renedial action.

(3) Any new heating oil tank reinbursenent provided under this
section nust be funded within the anount of per occurrence coverage
provided to the owner or operator under RCW70.149. 040.

NEW SECTION.  Sec. 25. A new section is added to chapter 70.149
RCWto read as foll ows:

(1) The follow ng decisions by the departnent regardi ng the heating
oil pollution liability insurance program may be appealed to the
pol lution control hearings board: Denial of eligibility for coverage;
anount of paynment allowed for corrective action; anount of paynent
al l oned for property danage; and anount of paynent allowed for a third-
party cl aim

(2) A party aggrieved by a decision of the departnent regarding
denial of eligibility for coverage; anmount of paynent allowed for
corrective action; anmount of paynent allowed for property danmage; or
t he anobunt of paynent allowed for a third-party claimmy appeal the
decision to the pollution control hearings board within thirty days of
the decision. Review of such a decision nust be conducted in
accordance with chapter 43.21B RCW The pollution control hearings
board may hear such an appeal as a short board appeal pursuant to RCW
43. 21B. 305. Any subsequent appeal of a decision of the pollution
control hearings board shall be obtained in accordance with RCW
43. 21B. 180.

(3) If the appeal to the pollution control hearings board is not
received wthin thirty days after the decision, no further
consideration will be given to the appeal.

Sec. 26. RCW43.21B. 110 and 2009 c 456 s 16, 2009 c 332 s 18, and
2009 c 183 s 17 are each reenacted and anended to read as foll ows:

(1) The hearings board shall only have jurisdiction to hear and
deci de appeals from the follow ng decisions of the departnent, the
director, local conservation districts, and the air pollution control
boards or authorities as established pursuant to chapter 70.94 RCW or
| ocal health departnents:
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(a) Cvil penalties inposed pursuant to RCW 18. 104. 155, 70.94. 431,
70. 105. 080, 70.107.050, 88.46.090, 90.03.600, 90.46.270, 90.48.144,
90. 56. 310, and 90. 56. 330.

(b) Oders issued pursuant to RCW 18.104.043, 18. 104. 060,
43. 27A. 190, 70.94.211, 70.94.332, 70.105.095, 86.16.020, 88.46.070,
90. 14. 130, 90.46. 250, 90.48.120, and 90. 56. 330.

(c) A final decision by the departnent or director nade under
chapter 183, Laws of 20009.

(d) Except as provided in RCW 90.03.210(2), the issuance,
nodi fication, or termnation of any permt, certificate, or |icense by
the departnent or any air authority in the exercise of its
jurisdiction, including the i ssuance or term nation of a waste di sposal
permt, the denial of an application for a waste disposal permt, the
nodi fication of the conditions or the terns of a waste di sposal permt,
or a decision to approve or deny an application for a solid waste
permt exenption under RCW 70. 95. 300.

(e) Decisions of local health departnents regarding the grant or
denial of solid waste permts pursuant to chapter 70.95 RCW

(f) Decisions of local health departnents regarding the issuance
and enforcenent of permts to use or dispose of biosolids under RCW
70. 95J. 080.

(g) Decisions of the departnent regardi ng waste-derived fertilizer
or mcronutrient fertilizer under RCW 15.54. 820, and decisions of the
departnment regardi ng waste-derived soil anendnents under RCW 70. 95. 205.

(h) Decisions of |ocal conservation districts related to the deni al
of approval or denial of certification of a dairy nutrient managenent
pl an; conditions contained in a plan; application of any dairy nutrient
managenent practices, standards, nethods, and technologies to a
particular dairy farm and failure to adhere to the plan review and
approval tinelines in RCW90. 64. 026.

(1) Any other decision by the departnment or an air authority which
pursuant to |aw nust be decided as an adjudicative proceedi ng under
chapter 34.05 RCW

() Regarding the heating oil pollution liability insurance program
described_in_chapter 70.149 RCW any_ decision_by the_ departnent
r egar di ng: Denial of eligibility for_ coverage; anpbunt of paynment
allowed for corrective action; anount of paynent allowed for property
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danage; and anpunt of paynent allowed for a third-party claim The
pollution control hearings board may hear such an appeal as a short
board appeal pursuant to RCWA43. 21B. 305.

(2) The follow ng hearings shall not be conducted by the hearings
boar d:

(a) Hearings required by law to be conducted by the shorelines
heari ngs board pursuant to chapter 90.58 RCW

(b) Hearings conducted by the departnent pursuant to RCW70.94. 332,
70.94.390, 70.94.395, 70.94.400, 70.94.405, 70.94.410, 70.148.080, and
90. 44. 180.

(c) Appeal s of decisions by the departnent under RCW90. 03.110 and
90. 44. 220.

(d) Hearings conducted by the departnent to adopt, nodify, or
repeal rules.

(e) Appeals of decisions by the departnent as provided in chapter
43. 21L RCW

(3) Review of rules and regul ati ons adopted by the hearings board
shall be subject to review in accordance with the provisions of the
adm ni strative procedure act, chapter 34.05 RCW

NEW SECTION. Sec. 27. By Septenber 1, 2011, the departnent of

ecology shall submt a report to the governor and appropriate
| egislative commttees that include findings on the consolidation of
the pollution liability insurance agency wthin the departnent of

ecol ogy and recomrendations for legislation in 2012, including draft
| egislation, if needed, to inplenent the recomendati ons and strategies
identified in the report. In the report, the departnent of ecol ogy
shal | di scuss:

(1) Statutory changes that would ensure that the pollution
l[iability insurance program s consolidation within the departnent of
ecology is efficient and effective;

(2) The organizational structure of the pollution Iliability
I nsurance program

(3) The appeal s process;

(4) Information managenent;

(5) Coordination of the pollution liability insurance program
under ground storage tanks rule, and toxics cl eanup program
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(6) Whether participants utilizing the programunder chapter 70.149
RCW shoul d be required to continue using oil for honme heating for a
certain period of tine or conpensate the fund;

(7) The effect of requiring a conpetitive bid process and other
cost control neasures as required in RCW 70. 149. 040; and

(8) Reauthorization of the pollution liability insurance program by
July 1, 2013.

NEW SECTION. Sec. 28. A new section is added to chapter 70.148
RCWto read as foll ows:
(1) The pollution liability insurance agency is transferred to the

depart nent.
(2)(a) Al reports, docunents, surveys, books, records, files,
papers, or witten material in the possession of the pollution

liability insurance agency shall be delivered to the custody of the
departnment of ecol ogy. All cabinets, furniture, office equipnent,
not or vehicles, and other tangible property enployed by the pollution
l[iability insurance agency shall be transferred to the departnment of
ecology. Al funds, credits, or other assets held by the pollution
l[iability insurance agency shall be assigned to the departnent of
ecol ogy.

(b) Any appropriations made to the pollution liability insurance
agency shall be transferred and credited to the departnent of ecol ogy.

(c) If any question arises as to the transfer of any personnel
funds, books, docunents, records, papers, files, equipnent, or other
tangi bl e property used or held in the exercise of the powers and the
performance of the duties and functions transferred, the director of
financial managenent shall nake a determnation as to the proper
all ocation and certify the same to the state agenci es concerned.

(3) Al enployees of the pollution liability insurance agency are
transferred to the jurisdiction of the departnent of ecology. Al
enpl oyees cl assified under chapter 41.06 RCW the state civil service
| aw, are assigned to the departnent of ecology to performtheir usual
duties upon the sane terns as fornmerly, wthout any |oss of rights,
subject to any action that may be appropriate thereafter in accordance
with the | aws and rul es governing state civil service.

(4) Al rules and all pending business before the pollution
liability insurance agency shall be continued and acted upon by the
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pollution liability insurance program as part of the departnment of
ecology. All existing contracts and obligations shall remain in full
force and shall be perfornmed by the pollution liability insurance
program as part of the departnment of ecol ogy.

(5) The transfer of the powers, duties, functions, and personnel of
the pollution liability insurance agency to the departnent of ecol ogy
under this act shall not affect the validity of any activity perforned
before the effective date of this section or the effective date of the
consol i dati on.

(6) If apportionnents of budgeted funds are required because of the
consolidation directed by this section, the director of financial
managenent shall certify the apportionnents to the affected agencies,
the state auditor, and the state treasurer. Each of these shall nake
the appropriate transfer and adjustnents in funds and appropriation
accounts and equi pment records in accordance with the certification.

(7) Al classified enployees of the pollution liability insurance
agency assigned to the departnent of ecology under this act whose
positions are within an existing bargaining unit description at the
departnent of ecology shall beconme a part of the existing bargaining
unit at the departnment of ecology and shall be considered an
appropriate inclusion or nodification of the existing bargaining unit
under the provisions of chapter 41.80 RCW

NEW SECTI ON. Sec. 29. This act takes effect July 1, 2010.

NEW SECTION.  Sec. 30. (1) Sections 1 through 26 and 28 of this
act expire June 1, 2013.
(2) Section 27 of this act expires January 1, 2012.

~-- END ---
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